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29 March 1984

MEMORANDUM FOR: ‘

Legislation Liaison Officer
Intelligence Community Staff

FROM: ‘
: Assistant General Counsel
SUBJECT: Proposed Legislation to Amend the Small
Business Act (H.R. 2133)
This is in response to your request for our views on whether
H.R. 2133 could have an impact on the Intelligence Community if

enacted. I have had discussions with \an attorney in
our office who works on contract and procurement matters, and
attorneys from NSA, DIA and Defense. The consensus of legal opin-
jon appears to be that there is a potential adverse impact from
this bill. While the specific degree of the impact may vary among
Intelligence Community components depending upon their individual
statutory authorities, all agree that there would be problems in
implementing the bill within the Intelligence Community as contem-
plated by the drafters. vou should be aware, however, that CIA
strongly believes that its legal authorities are sufficient to
exempt its activities from the effects of this bill.

1 understand you have been asked to respond to Alan C. Chase,
who is a staffer for the House Armed Services Committee, and I
have attached for your review and consideration comments you may
wish to raise with Mr. Chase regarding the potential impact of the
bill. However, I would like to caution you that my coordination
has been informal, and each interested agency should be given a
chance to weigh in formally before presenting these views to
Congress as their official positions. In this way any attempt to
remedy the problems we have raised can be given careful review to
ensure the protection of Community equities. Please do not hesi-
tate to call me if you have any guestions or comments.

cc: ‘ LD/OLL
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INFORMAL COMMENTS ON H.R. 2133

As proposed H.R. 2133 would impose requirements on intelli-
.gence agencies that would be detrimental to the security of Intel-
ligence Community contracting and procurement activities and that
could not be implemented satisfactorily within the Intelligence
Community. The pill's approach and jts stringent administrative
requirements are simply incompatible with the structure of Intel-
ligence Community contracting and procurement activities.

Contracting and procurement activities by Intelligence Commu-
nity components are significantly different from those of other
government agencies. As a rule Intelligence Community contracting
and procurement activities are highly sensitive, not only for the
goods and services they procure but because the indication of the
jtems procured often may convey the size and scope of the United
States intelligence effort. Accordingly. security related re-
quirements on Intelligence Community contracts are stringent.

Ssuch contracts are most often not the product of any public solic-
jtation, as the classified nature of many Intelligence Community
contracting activities prevents utilization of the normal means of
notifying small businesses of potential contracting opportunities
and precludes compliance with reporting requirements which are
integral components of the procedures under the Small Business
Act. In additiom, there are considerable administrative and man-
agerial problems associated with implementation of its provisions
within components of the Intelligence Community. Full compliance
by members of the Intelligence Community would require the estab-
lishment of additional layers of bureaucracy in order to implement
H.R. 2133 procedures and would be detrimental to the goals of the
small business community.

It should be noted that the components of the Intelligence
Community do not disagree with the philosophy of the Small Busi-
ness Act. Quite the contrary, there are numerous contracts and
subcontracts to small businesses jnvolved in the entire range of
the Intelligence Community contracting and procurement activities.
in fact, small pbusinesses in many areas play a dominant role in
providing goods and services to Intelligence Community components.
However, the impact of this bill would be to remove from Intelli-
gence Community components the flexibility that is needed to
obtain goods and services from small businesses when appropriate
to the Intelligence Community's mission, and that is necessary for
the acquisition of the best support consistent with demands of the
proposed acquisition.

A number of sections of H.R. 2133 either increase the monetary
threshhold for Small Business Act qualification, establish defini-
tive guidance regarding qualified bidding lists, Or relate to the

establishment of small business goals and plans by executive

agencies. while those provisions obviously have an impact on
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implementation of small business program activities government-—
wide, they d&o not have serious consequences to Intelligence Com-
munity contracting. The provisions that raise significant
concerns for the Community address:

(1) The creation of an apparent mandatory set-aside
for small business concerns as it relates to
contracting out A-76. (section 4 (b)., page 5,

line 12).

(2) Creation of a mandatory set-aside for procurement
contracts valued at $25,000 or less (section

4(e), page 10, line 14).

(3) Creation of a presumption for small business
concerns contracting between $25,000 but less
than $2,000,001 where waiver may be granted only

py head of the buying activity (section 4 (e)
page 10, line 19).

(4) Additional competition requirements for the
purchase of spare parts beyond those currently
required in existing regulations. (Section 4 (b)

page 4, line 14)

All of the above 1isted provisions reduce the flexibility of
Intelligence Community component contracting officers to respond

quickly to Intelligence Community requirements by imposing addi-
tional pureaucratic steps and procedures without any measurable
increase in government efficiency oOr enhanced small business con-
tracting opportunities.

Component members of the Intelligence Community face a pecu-
ljiar problem in the A-76 contracting—-out arena. such contracts

usually carry with them security requirements and restrictions on

contractor employees that may not necessarily exist within other
government components. These restrictions quite often require
extensive jnterview of large numbers of candidates in order for a
contractor to provide employees acceptable from a security stand-
point. Small businesses by definition generally include a smaller
number of candidates and, therefore, may be less likely to be able
to perform or to comply with contract provisions. Budget Circular
A-76 recognizes these problems faced by intelligence agencies, but
it does neither the United States Government nor the small busi-
ness any service if a contract has to be terminated because the
contractor is unable to provide necessary cleared personnel to
satisfy a contract as contemplated under the requirements of H.R.

2133.

Concerns with H.R. 2133 are similar to those which were
expressed with respect to H.R. 4326 in 1982. congressional appre-
ciation for the problems that the bill posed for the Intelligence
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